THE HIGH COURT

[2001 No. 634 J. R.]
JUDICIAL REVIEW
BETWEEN
ANNE MORRIS AND JOHN MORRIS
APPLICANTS

BRIAN FARRELL
RESPONDENT
Judgment of Mr. Justice Aindrias O Caoimh delivered the 12th day of March, 209&
By order of this court (O’Donovan J.) made on 241 September, 2001, the
applicants. were given leave to apply by way of an application for judicial review for the
relief of:-

1. An order of Certiorari of the decision of the respondent made on
27™ June, 2001, that the respondent as coroner was not legally in a position to
release statements (or copies thereof) which were taken pursuant to a garda
investigatidn into the fatal shooting of John Morris and which were in his
possession. .

2. An order of Certiorari of the verdict and/or order in the inquest
into the death of John Morris made on 28" day of June, 2001, at Dublin City
Coroner’s Court.

The grounds upon which the applicant was given leave are as follows:-



1. That the respondent erred in law and exceeded his jurisdiction in ruling
that he could not legally permit the release to the appliéants and their legal
representatives of the statements or copies thereof, which were taken pursuant to a
garda investigation into the fatal shooting of Mr. John Morris, which were in his
possession.

2. That the respondent's above order was in breach of natural justice and
fair procedures.
3. That the respondent exceeded his jurisdiction by not giving sufficient or
any regard to the position of the Attorney General and Commissioner of An Garda
| Siochéna, as indicated by counsel appearing on their behalf, that they would have
no difficulty in such documentation being made available to the legal

renresentatives nf the annlicants.



Certiorari by way of Judicial Review:
1. The grounds relied upon in sub-paragraph E (i) herein are repeated
mutatis mutandis as grounds upon which an order of certiorari by way of judicial

review is sought of the verdict and/or order of the Inquest.

2. That the hearing of the inquest was in breach of natural justice and
fair procedures.
3. That the said decision of the respondent not to release the

documentation and the consequences of same for the participation of the legal
representatives for the applicants in the inquest, resulted in an unfair hearing,

4, That the applicants, as properly interested persons, where denied a
fair and effective participation in the hearing of the inquest.

5. That the inquest was flawed due to being an inadequate and
insufficient inquiry. '

6. That the respondent failed to adequately or sufficiently disclose the
witness statements prior to the commencement of the inquest and thereby
prejudiced the ability of the applicants to participate in the inquest.

The application is grounded upon the affidavit of Gregory F. O°Neill, solicitor.
He states that in September of 1997 he was initially contacted by the applicants in
relation to the death of their son, John Morris, who was aged twenty six and who had
been shot by members of the An Garda Sioch4na on 4™ June, 1997, whilst he was
involved in the commission of an armed robbery of the Newspread Offices at
Goldenbridge Industrial estate, Inchicore, in the City of Dublin and who died of his

injuries on the following day the 5™ June, 1997. The applicants were concerned with



regard to rumours that they had heard that their son had been fired upon by the Gardaf at
least on two occasions and had been wounded; that he had béen lying on the ground when
he received a fatal gun-shot wound to the back of the head. Mr. O’Neill states that his
clients had no idea as to the detail of what had happened but were clearly deeply
concerned at the rumours they had heard surrounding the circumstances of the shooting,

Mr. O’Neill says that the applicants subsequently instructed him to represent and
advise them in relation to the matter. His instructions indicated that the circumstances of
the fatal shooting of the deceased required a full and fair inquiry, to be carried out in
accordance with law. He states that he made some initial enquiries on behalf of the
applicants and learned that the inquest into their son’s death would be listed for mention
on 6% November, 1997. He states that on the 4® November 1997, he wrote to the
Commissioner of the An Garda Sfochéna and to Detective Superintendent McLoughlin of
the Serious Crime Task Force; asking for copies of all garda statements, eye Wimess
statements and to the respondent seeking a copy of the post mortem report. He indicates
that the Commissioner replied to him by letter dated 11™ November, 1997, stating that it
was necessary that the information gathered in the course of a criminal investigation
remain confidential, and therefore could not accede to his request.

On 16" April, 1998, he again wrote to Chief Superintendent O’Sullivan of the
Office of the Garda Commissioner, secking the relevant papers and documents and |
pointing out that the garda inquiry into the commission of the offences which gave rise to
the circumstances in which the late Mr. Morris suffered fatal injuries had then concluded.
He states that on 23" April, 1998, he received a letter in reply dispatched on 22" April,

1998, indicating that he could apply to the respondent under s. 29 (3) of the Coroners Act,



1962. Mr. O’Neill states that this provision only applies to documents, such as
depositions, and reports taken at an inquest and verdicts of inquests, subsequently
preserved by a coroner, and therefore had no relevance to his application.

Mr. O’Neill states that on 24™ April, 1998, he wrote to the respondent seeking
copies of all statements on file including witness statements and any documents giving
information touching the circumstances of the death of the late Mr. Morris. On 28"
April, 1998, a telephone call was received from a member of the staff in the respondent’s
office indicating that they would not send out any documents requested in his letter. Mr.
O’Neill states that he subsequently contacted the respondent’s office by telephone and
spoke to a Mr. Ken Hall the respondent’s registrar, who informed him that the respondent
was not in a position to furnish statements which has not yet been deposed to, but that he
had available to him a copy of Professor Harbison’s deposition. By letter of 14% May,
1998, and subsequently by his letter on 19™ May, 1998, enclosing a cheque for the fee in
respect of the said deposition document, he applied for and received the deposition under
cover of a letter of 26™ May, 1998. He states that the deposition furnished was in the
briefest form deposing as to identification and as to cause of death as “a. Laceration and '
swelling of the brain due to b. a single bullet wound to the head”.

Mr. O’Neill wrote to the Chief State Solicitor on 25 June, 1998, requesting, inter
alia, the furnishing of copies of statements or documents pertaining to the matter. He
refers to further letters written by him on 27" July, 1998, 8" September, 1998, and 23"
September, 1998, to the Chief State Solicitor requesting, inter alia, the furnishing of a
copy of the Book of Evidence and statements relating to the prosecution arising out of the

incident at Goldenbridge Industrial Estate. He states that in the intervening period the




inquest into the death of the late John Morris, deceased was deferred pending the
outcome of the Judicial Review proceedings taken by the applic&nts challenging rulings
by the respondent directing that the garda witnesses who were involved in apprehending
the late Mr. Morris’ accomplices and in the fatal shooting of Mr. Morris could give their
evidence behind a screen and be designated as garda witnesses A, B, C and so forth and
also restricting the information tending to identify the particular firearm used by the garda
who discharged the fatal shot killing the late Mr. Morris.

Mr. O’Neill indicates that these proceedings were brought on in the High Court
where in his judgment given on 8" October, 1998, Kinlen, J. quashed the said directions
of the respondent. This ruling was appealed by the respondent to the Supreme Court and
in the judgment delivered by the Chief Justice the Supreme Court upheld the appeal and
power of the respondent to make the said ruling.

Mr. O’Neill iﬁdicates that the inquest was subsequéntly re-listed by the
respondent. On 15™ June, 2001, he wrote to the respondent requesting, inter alia, the
furnishing of a copy of the full report of Dr. Harbison and also copies of all material
which had been given to the respondent, from which he had presumably extracted the
draft depositions of the proposed deponents. Mr. O’Neill indicates that the letter further
requested the furnishing of all relevant maps and photographs. On 15" June, 2001, he
also wrote to the Chief State Solicitor requesting; inter alia, the furnishing of all
statements of witnesses to the events of the fatal shooting and copies of all maps and
photographs of the scene. He states that having received no reply to this correspondence
on 19" June, 2001, he wrote to the Chief Stat(—? Solicitor requesting once again, inter alia,

the furnishing of all statements of witnesses to the events of the fatal shooting and copies




of all maps and photographs of the scene. On 20 June, 2001, a reply was received by
fax from the Office of the Chief State Solicitor stating that instructions were being taken
regarding the requests and that the writer would revert in due course.

Mr. O’Neill states that the decisions and rulings of the respondent and the failure
of the State and the Commissioner of the Garda Siochéna to divulge the requisite
information touching the circumstances of the shooting of their son and the fact that the
detailed pathologist’s report of Dr. John Harbison was not made available to the
applicants, accentuated their concerns régarding the circumstances of the death of their
late son. Mr. O’Neill states that some days before the hearing of the inquest he was
contacted by telephone by the registrar to the respondent and advised that a bundle of
draft deposition statements were available to him for collection. He immediately
collected these papers which he collated and indexed, copied and briefed to counsel
retained by him for the applicants. Mr. O’Neill indicates that counsel advised that whilst
this was an advance upon the sparse material already available it was entirely inadequate
in the absence of the full disclosure of the statements of all witnesses, maps and
photographs of the scene and a full pathologist report so that one could ascertain the
direction of the shooting, the angle and trajectory of the shots fired, and the general
topography of the scene i.e. where the vehicles mentioned were parked, the position of
the different individuals vis-a-vis each other and so forth.

On 27" June, 2001, the inquest was listed for hearing before the respondent. He
instructed Mr. Patrick Gageby S.C. and Mr. Paul Carroll of counsel on behalf of the
applicants; the Attorney General and the Commissioner of An Garda Sioch4na were

represented by senior counsel and junior counsel. He indicates that also in attendance



X —

was counsel instructed by Mr. Paul McDonald, solicitor of Arthur O’Hagan, Solicitors on
behalf of individual members of An Garda Siochdna who were involved in the shooting
of the late John Morris.

Mr. O’Neill states that there was a stenographer present at the hearing and that he
has written to the offices of the respondent and the respondent secking a transcript of the
proceedings but has not received same. Mr. O’Neill indicates that at the start of the
hearing of the inquest, counsel on behalf of the applicants made a submission to the
respondent seeking the furnishing of documentation which was in the State’s possession
including all statements that were taken by the Gardai in relation to the shooting and the
investigation thereof together with maps and photographs which were taken of the scene
and location of the shooting and surrounding area. It is stated that, in the course of his
submission, senior counsel for the applicants referred to and opened judgments of the
European Courts of Human Rights and referred in particular to the finding of the court in
cases cited by him that the non-disclosure of witness statements, prior to their appearance
at an inquest, prejudiced the ability of the applicants’ family to participate in the inquest.

Mr. O’Neill indicates that in the course of his address to the Coroner’s Court,
counsel for the applicants made submissions, in which a number of particular points were
advanced, which he summaries as follows:-

(@)  That it was unnecessary to point out the importance of‘ an inquest
as an independent legal inquiry into how the late John Morris came to be
shot dead by members of An Garda Siochéna;

(b)  that fair procedures for the next of kin would suggest at the very

least, service of all relevant material. Only the statements of proposed



deponents had been served and he noted‘ in particular that that appeared to
be the entirety of what the coroner had been given by the garda authorities;
it is indicated by Mr. O’Neill at this point that some minutes later, on
being shown what appeared to be a full copy of the garda file in the office
of the registrar to the respondent, he and counsel learned that they were
mistaken in this understanding.

()  that thus it appeared by reason of the non-service of the remaining
material that it was the State and the garda authbrities, namely, those
apparently responsible for the killing of the late John Morris, who would
dictate or direct the disclosure to be made available;

(d)  that at the very least maps and photographs which had been
brought into existence in the context of the criminal investigation which
followed the robbery and the shooting should have been made available to
the legal representatives of the applicants. To ascertain who did what and
from where, the significance of the maps and photographs was apparent;
(e) that it appeared that the State, in all of its manifestations, and the “
Gardai were deliberately withholding vital relevant material, that a culture
of secrecy was contrary to the proper conduct of the inquiry before the
Coroner’s Court and would lead unwittingly to a public perception that it
was the Gardaf and the State and not the coroner and the jury who dictated
the content and context of the inquest;

® that the refusal to serve the material substantially eroded the

independence of the system of the coroner’s inquest. The necessity to
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allay rumour or suspicion was among the public policy considerations
central to the coroner’s inquest which was identified by the Supreme Court
in its judgment in the case Farrell v. Attorney General [1998] 1 LR.203.
(@)  That the requirement for a full and thorough inquest into the death
could not be respected when the authors of Mr. Morris’ death held all the
cards and refused to share them, all the power but little responsibility.

Mr. O’Neill indicates that counsel on behalf of the State indicated to the
respondent that the State was prepared to make available to the applicants whatever
documentation was required, subject to the Supreme Court ruling in Morris v. Dublin
City Coroner [2003j 3 LR. 592. He indicated that the State had already made available
1o the respondent documentation (comprising all of the statements taken by the Gardaf)
and would have no difficulty in such documentation being made available to the legal
representatives of the applicants. It is indicated that counsel for the individual Gardai
also stated that he had no objection to that course.

Mr. O’Neill indicates that the respondent then stated that he would reserve his
judgment on the issue until later in the day. He stated that he did not believe he was
under any obligation to release draft depositions of the proposed witnesses but he had
nonetheless furnished these draft depositions to the applicants in advance of the hearing,
He further stated that his office had been supplied with documentation, comprising the
statements taken by the Gardai, and that he had perused these documents and extracted
the statements which he believed were necessary to show a coherent and chronological
account of the death of the deceased. It is indicated that these extracted statements as

amended by the respondent became the draft depositions. The respondent further stated



































































































































































